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I. INTRODUCTION

Not long ago, at a conference not unlike this one on “The Proliferation of
International Judicial Bodies™” at New York University, it was suggested that the “enormous
expansion and transformation of the international judiciary” at the end of the twentieth
century would be regarded by future international lawyers as “the single most important
development of the post-Cold War age.”' This conclusion is plausible. After all, in the
decade between 1989 and 1999, almost a dozen international judicial bodies have become
active or have been extensively reformed (including dispute settlement mechanisms in the
then General Agreement on Tariffs and Trade (GATT) and in a newly designed European
Court of Human Rights). Indeed, the chart released at that conference identified seventeen
international judicial bodies in existence and an additional thirty-seven quasi-judicial
bodies, involving some 200 individuals in permanent bodies who could now be described
as the kind of beings that did not exist a mere 100 years ago, namely “international

t Professor, Columbia Law School. This essay is an extended version of an opening address presented at
The University of Texas School of Law at a conference on Judicialization and Judicial Globalization on Sept. 5,
2002. Many thanks to my colleague Gerald Neuman for his usual astute critiques. Remaining errors are, of
course, my own. I am grateful to the Bernard H. Kayden Faculty Research Fund at Columbia Law School for
supporting the underlying research. :

1. Cesare P.R. Romano, .The Proliferation of International Judicial Bodies: The Pieces of the Puzzle, 31
N.Y.U.J. INT'L L. & PoL. 709, 709 (1999).
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judges.”? That conference also made much of the fact that of the international judicial
bodies in existence, those granting standing to non-state entities far outnumbered those
whose jurisdiction was limited to disputes between states. This development was touted as
a singular transformation of the nature of international dispute settlement and a testament to
the expanding competence and power of the international judiciary.’ That conference
advanced the view that there was now a new discipline devoted to the study of international
judicial law and organization that supplanted the well-worn topic of the “peaceful
settlement of disputes.” Accordingly, conference participants engaged the new discipline
by discussing such cutting-edge issues as the potential threat posed to international law by
conflicting judicial decisions; the prospects for the constitutionalization of the international
legal order, including the potential for forms of judicial review within and perhaps even
between international organizations, the growing phenomenon of “transjudicial
communication,” not only between the various international courts, but also between those
tribunals and national courts; and the dilemmas posed by forum shopping among litigants.’

These topics suggest why judicialization remains a popular topic with international
lawyers. The recent proliferation of international tribunals permits us to address questions
that we once (enviously) had to leave to our domestic colleagues. Now we too can focus
on real law—real cases decided by real judges. No longer do public international lawyers
have to be content with parsing arcane, rare, and rather dull boundary dispute decisions
issued by the International Court of Justice (ICJ) that all too often involved “equitable”
demarcations (as with respect to maritime boundaries) that appeared to be based on notions
of fairness and not hard rules.’ Finally, international law professors can start doing their
share of the heavy lifting of the law school enterprise. Like our constitutional colleagues,
we too can talk about the democratic legitimacy or accountability of our judges (or
alternatively bemoan their “politicization”). We too can write learned tomes on the meﬁts
of reliance on original intent versus teleological interpretation of founding texts, from the
WTO-covered agreements to the UN Charter. Like our colleagues in administrative law,
we can expound on the intricacies of improper delegation to unelected judges or the level of
deference (Chevron or otherwise) that such judges owe either organs of international
organizations or executive determinations made within national legal systems.” Those of us
within common law systems now see the day when we too can discuss the rise of de facto
stare decisis (despite troublesome hurdles like Article 59 of the ICJ Statute)® or the impact

2. See id. chart at 718-19 [hereinafter The International Judiciary in Context Chart]. This chart diagrams
existing, extinct, aborted, nascent, and proposed international judicial and quasi-judicial bodies. An updated
version is available at http://www pict-pcti.org/synoptic/chart.html (last visited Feb. 20, 2003). ,

3. Romano, supra note 1, at 710.

4. Id at711. .

5. Symposium, The Proliferation of International Tribunals: Piecing Together the Puzzle, 31 N.Y.U. J. INT'L
L. & POL. 679 (1999). See also Benedict Kingsbury, Foreword: Is the Proliferation of International Courts and
Tribunals a Systemic Problem?,31 N.Y.U. J. INT’L L. & POL. 679 (1999); Jonathan 1. Charney, The Impact on the
International Legal System of the Growth of International Courts and Tribunals, 31 N.Y.U. J. INT’L L. & PoL. 697
(1999).

6. This is occasionally—albeit indirectly—acknowledged even by ICJ judges. See, e.g., Case Concerning the
Continental Shelf (Tunis. v. Libya), 1982 .C.J. 18, 60 (Feb. 24) (“Equity as a legal concept is a direct emanation
of the idea of justice.”). .

7. See, e.g., Steven P. Croley & John H. Jackson, WTO Dispute Procedures, Standard of Review, and
Deference to National Governments, 90 AM. J. INT'L L. 193 (1996); DANESH SAROOSHI, THE UNITED NATIONS
AND THE DEVELOPMENT OF COLLECTIVE SECURITY: THE DELEGATION BY THE UN SECURITY COUNCIL OF ITS
CHAPTER VII POWERS 86-137 (1999).

8. Statute of the International Court of Justice, June 26, 1945, art. 59, 59 Stat. 1055, 33 U.N.T.S. 993
[hereinafter ICJ Statute] (providing that “the decision of the Court has no binding force except between the parties
and in respect of that particular case”).
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international precedents have on other actors, from national courts to negotiators at the next
WTO round.”

There is also the singular appeal of High Theory. We relish the prospect of applying
law and economics or public choice insights to a new breed of international actors. We
look forward to the day when we will be able to address the ways international adjudicative
fora promote interstate cooperation by using the language of law and economics, that is,
when we will have international courts that entail sunk costs, enhance the prospects for
capture within some adjudicative regimes, reduce transactions costs, serve to legitimate or
launder the interests of powerful states, extend the shadow of the future, facilitate signaling
between states, or collect and disseminate information.'

Events since that NYU conference would appear only to enhance the prospects for the
judicialization of international law and the allure of this new discipline. Since 1999, the
international community has added three new compliance bodies to the international
judiciary chart—namely bodies within both the Conventions for Climate Change and
Desertification and the Oslo Protocol to the 1979 Economic Commission for Europe (ECE)
Convention on Long-Range Transboundary Air Pollution."" And then there is the piéce de
la résistance: the establishment—in surprising record time—of the International Criminal
Court (ICC). The ICC is seen virtually everywhere, except within John Ashcroft’s
Department of Justice, as the triumph of international civil society in favor of the
judicialization of that last fortress of sovereignty, criminal law. The prominent role played
by non-governmental organizations (NGOs) at the Rome negotiations for the ICC and since
(in pressuring governments to ratify the ICC treaty and to adopt implementing legislation),
is 'seen as a hard-won revolution in international lawmaking, a victory for the forces of
good over the counter-revolutionary efforts of obvious villains like the United States. The
ICC’s establishment, in defiance of the United States, is another sign, along with greater
access for non-state actors in some international dispute settlement fora, of the declining
power of the state and even perhaps of the global hegemon.'” International lawyers have
gushed over the ICC. The negotiations at Rome were a “Grotian” and, for aficionados of
Bruce Ackerman, a “constitutional” moment for the international system.'

International adjudication, like its domestic counterpart, is routinely seen as involving
four basic elements: (1) independent judges applying (2) relatively precise and pre-existing
legal norms after (3) adversary proceedings in order to achieve (4) dichotomous decisions
in which one of the parties clearly wins.'* Most would add that adjudication also requires
elements of procedural fairness, particularly recognition of the rights of parties to be heard,
to have due deliberation by a duly constituted tribunal, and to have a reasoned judgment

. 9. See, e.g., Raj Bhala, The Myth About Stare Decisis and International Trade Law (Part One of a Trilogy),
14 AM. U. INT’L L. REV. 845 (1999) (arguing that WTO cases do, in practice, have precedential value).

10. See generally Kenneth W. Abbott & Duncan Snidal, Why States Act Through Formal International
Organizations, 42 J. CONFLICT RESOL. 3 (1998); William J. Aceves, Institutionalist Theory and International
Legal Scholarship, 12 AM. U. J. INT’L L. & POL’Y 227 (1997).

11.  See The International Judiciary in Context Chart (updated web version), supra note 2.

12.  For examples of the extensive literature on the declining power of states, see KENICHI OHMAE, THE END
OF THE NATION-STATE (1995); SUSAN STRANGE, THE RETREAT OF THE STATE: THE DIFFUSION OF POWER IN THE
WORLD ECONOMY (1996); SASKIA SASSEN, LOSING CONTROL? SOVEREIGNTY IN AN AGE OF GLOBALIZATION
(1996).

13. See, e.g., Leila N. Sadat & S. Richard Carden, The New International Criminal Court: An Uneasy
Revolution, 88 GEO. L.J. 381, 395 (2000).

14. See, e.g., MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 1 (1981); see also J.G.
MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT 293-96 (3d ed. 1998) (setting out slightly different criteria).
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free from fraud: or corruption."” International lawyers’ hopes for the transformative power
of legal discourse and its hard remedies rests on this “ideal model” of courts transposed
from the domestic sphere. The spread of new dispute settlers and the- deepening
commitment to older ones signifies, to many international lawyers, the victory of the rule of
law over diplomatic wrangling and the triumph of the lawyers over the politicians—in
short, a fundamental shift to making foreign policy decisions by relying on distinctive
neutral reasoning that is less power-laden, more predictable, and more stable because it is
embedded in reasoned precedents.'®

For international lawyers, international adjudication means the availability of credible
interpreters and gap-fillers for the often vague rules and principles within the international
sources of obligation, treaties, custom, and (all-too) general principles.'” Someone, namely
a judge, will be charged with explaining, in the course of applying an imprecise rule to
concrete fact, what national treatment or permissible self-defense, for example, actually
means. We will finally have credible people to separate the chaff from the wheat, to
distinguish lex lata from lex ferenda, to extract hard law from soft, and to harden, in the
course of adjudication, what was formerly soft. Even more significantly, lawyers are
excited by the prospects of securing compliance with international rules. We expect that
the reasoned opinions committed to by the parties will have a much stronger. prospect of
compliance, whether because these are grounded in a clear remedial scheme (as is the
WTO’s authorized trade retaliation or the UN Charter’s reliance on the UN Security
Council to enforce ICJ decisions) or because these are embedded in domestic legal
remedies (as is enforcement by domestic courts of international judicial decisions rendered
by the European Court of Justice in Luxembourg and the European Court of Human Rights
at Strasbourg).

For some international lawyers, international adjudication even suggests the prospect,
whether inevitable or merely probable, of the “constitutionalization” of the international
system. Emst-Ulrich Petersmann’s abundant scholarship draws lessons from the WTO’s
and Europe’s turn to international adjudication to envision a future that fulfills the
conditions of Kant’s “perpetual peace”—where states come to realize, through the success
of legalization by judicial process, that there are strong and inevitable connections between
the need to respect free markets and to accord human rights within ever-expanding

15. See, e.g., V.S. MANI, INTERNATIONAL ADJUDICATION: PROCEDURAL ASPECTS 25 (1980) (distilling these
rights from two fundamental principles, namely the right of each party to be heard and the equality of the parties).
These elements are also suggested, for criminal defendants, by such instruments as Article 14 of the International
Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171, 176-77 (entered into force Mar. 23,
1976) (hereinafter ICCPR]. Although Mani would add one additional right—the right of parties to play a role in
the composition of the tribunal—most international lawyers would probably not see this as a fundamental
prerequisite of fairness, necessary for any and all forms of international adjudication. Defendants do not, for
example, have a right in the ICC to a judge from their home state and the Contracting Parties of the WTO do not
have a right to appoint an ad hoc judge to the seven person permanent Appellate Body when they become litigants
before that independent body. See, e.g., General Agreement on Tariffs and Trade: Multilateral Trade Negotiations
Final Act Embodying the Results of the Uruguay Round of Negotiations, Apr. 15, 1994, Annex 2, Understanding
on Rules and Procedures Governing the Settlement of Disputes, art. 17, reprinted in 33 L.L.M. 1125, 1226 (1994)
[hereinafter DSU]; Rome Statute of the International Criminal Court, art. 4-12, U.N. Doc. A/CONF. 183/9 (1998),
reprinted in 37 LL.M. 1002 [hereinafter ICC Statute]. But see ICJ Statute, supra note 8, art. 31(2)-(3) (permitting
state parties before the 1CJ to appoint ad hoc judges where one of their own nationals is not already on the court);
id, art. 26(2) (envisioning state approval of specially formed chambers of the court).

16. See generally JOHN H. JACKSON, THE WORLD TRADING SYSTEM 85-88 (1989) (comparing “power-
oriented” diplomacy to “rule-oriented” diplomacy). On this view, the post-Uruguay changes to GATT dispute
settlement, such as the addition of a permanent Appellate Body and the demise of “voluntary” acceptance of
GATT panel decisions, represent a further, perhaps decisive, turn to the rule of law.

17.  See ICJ Statute, supra note 8, art. 38.
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federations of democratic states.'® For Petersmann and other neo-Kantians,
institutionalized dispute settlement has the potential for constitutionalizing global
institutions as different as the UN and the WTO—as international adjudicators become
~available who will accept individual claims for redress for violations of their human rights
- as well as rights to engage in free trade. For Petersmann, effective international courts
open to such individual claims are a principal route to peace and global governance.'” He
contends that current complaints about a “democratic deficit” or the absence of effective
separation of powers within international organizations, such as the UN, make judicial
control of the constitutionality of these organizations’ rules all the more necessary and
argues that, as the WTO has learned, the rlsks of compulsory adjudication can be limited by
international appellate review procedures.”® For neo-Kantians, the “constitutionalization”

~of international law means emulating, worldwide, the lessons of European integration,
including its systems for adJudlcatmg both economic claims (at Luxembourg) and human
rights claims (at Strasbourg).?’ The conception is reminiscent of scholars who argued
earlier in this century that states’ need for cooperation with respect to an ever-larger domain
of issues would eventually drive them to establish even more powerful technocratic
organizations and eventually to achieve “peace through pieces”—essentially a system for
world governance by installments.?

Some political scientists have encouraged these conclusions. Alec Stone Sweet, for
example, has built a general theory of the emergence and evolution of systems of
governance on the characteristics of certain international adjudicative processes, especially
that of the European Court of Justice and its undoubtedly significant role in
constitutionalizing the Treaty of Rome by empowering itself, securing compliance with its

18. See, eg., Emst-Ulrich Petersmann, Constitutionalism and International Adjudication: How to
Constitutionalize the U.N. Dispute Settlement System?, 31 N.Y.U. J. INT'L L. & POL. 753 (1999) [hereinafter
Petersmann, International Adjudication), Emst-Ulrich Petersmann, Constitutionalism and WTO Law: From a
state-centered approach towards a human rights approach in international economic law, in THE POLITICAL
ECONOMY OF INTERNATIONAL TRADE LAW 32 (Daniel L.M. Kennedy & James D. Southwick eds., 2002); see aiso
Constance Jean Schwindt, Interpreting the United Nations Charter: From Treaty to World Constitution, 6 U.C.
DAvis J. INT’L L. & POL’Y 193 (2000).

19. See Petersmann, International Adjudication, supra note 18, at 780-81; Ernst-Ulrich Petersmann, From
‘Negative’ to ‘Positive’ Integration in the WTO: Time for ‘Mainstreaming Human Rights’ into WTO Law?, 37
COMMON MKT. L. REV. 1362, 1363 (2000). ,

20. See, .e.g., Petersmann, International Adjudication, supra note 18, at 781; see also Emst-Ulrich
Petersmann, How to Promote the International Rule of Law? Contributions by the World Trade Organization
Appellate Review System, 1 J. INT’L ECON. L. 25 (1998).

21.  According to Petersmann:

The compulsory. adjudication found in, and progressive ‘“constitutionalization” of, European
integration law should serve as a model for regional integration law among democracies in Africa and
the Americas, Just as the European Convention on Human Rights and the common constitutional
traditions of E.C. member states served as standards for the judicial recognition of constitutional
guarantees of rule of law and effective judicial remedies in European integration law, the American
Conyention of Human Rights and the common constitutional traditions of NAFTA countries could
assist in “constitutionalizing” the NAFTA and in extending its compulsory dispute-settlement

- mechanisms to additional fields of cooperation and additional constitutional standards of judicial
review.

Petersmann, International Adjudication, supra note 18, at 782. Others would argue that a league of democracies,
whether acting within' regional regimes or in organizations that now aspire to universal membership, should
legitimately and legally be able to undertake other action now denied to non-democratic states. See, e.g.,
FERNANDO R. TESON, HUMANITARIAN INTERVENTION: A PHILOSOPHY OF INTERNATIONAL LAW (1998).

22. See, e.g., DAVID MITRANY, A WORKING PEACE SYSTEM 26-98 (Soc’y for a World Serv. Fed’n 1966)
(1943).
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judgments, and co-opting domestic courts.”” Sweet builds upon Martin Shapiro’s concept
that dispute settlement is essentially a triadic relationship between two litigants and their
third party interlocutor whom they use to resolve their dispute.* He argues that especially
(but not only) when private (non-state) litigators are given access to institutionalized
international dispute settlement fora, “triadic rule making” tends to emerge, given that the
third-party dispute settler, forced to fill legal gaps in the course of applying principle to
fact, justifies this effect normatively.”® Under specified conditions, Sweet argues that
triadic rule making (what lawyers would call judicial lawmaking) is self-perpetuating
and—for judges—self-aggrandizing: additional rules feed ever more litigation, which
generates ever more disputes, and an ever greater reliance on judicial structures, both
international and domestic. The result is a “virtuous circle” that can lead, as it has in
Europe and could do so elsewhere, to the “judicialization of politics.”?®

Sweet, who has applied his theoretical framework to dispute settlement in trade,
contends that it explains the GATT’s reliance on precedent, even before the Uruguay
Round, as well as the transformations of GATT/WTO dispute settlement over time. For
Sweet, reliance on judges socialized the GATT Contracting Parties to accept compulsory
dispute settlement, a permanent Appellate Body, and other significant changes to dispute
settlement (such as more rigid timetables) at the Uruguay Round. From his perspective, the
WTO’s Dispute Settlement Body (DSB) is now under predictable pressure to expand
standing before WTO panels to all stakeholders in international trade decisions. For Sweet,
should the WTO succumb to this pressure, the result would be the final judicialization of
WTO dispute resolution.”” As Anne-Marie Slaughter has noted, Sweet’s theory presumes
that, while states turn to international dispute settlement to fill certain predetermined
interests (as functionalists have long contended), the process that they set in motion in turn
changes the states themselves and their perceptions of what lies in their self-interest.® On
this view, international tribunals, the product of states’ instrumentalist calculation of
interests, help construct state interests over time. When international dispute settlement
works—as it has in the WTO and in Europe—judges can change states and presumably the
world.

This is heady stuff for lawyers. No wonder it is hard for any of us to find an
international court that we do not like. But is any of it true? The first part of the essay
below addresses five half-truths that, even if unstated, are often assumed in discussions of
international judicialization. The second part illustrates what happens when we assume that
. these half-truths are true.

23. See generally Alec Stone Sweet, Judicialization and the Construction of Governance, 32 COMP. POL.
STUD. 147 (1999). See also Anne-Marie Slaughter, International Law and International Relations, 285 RECUEIL
DES COURS 177-81 (2000) [hereinafter Slaughter, International Law] (describing Sweet’s approach). For the
classic accounts of the ECJ’s roles in this respect, see Eric Stein, Lawyers, Judges and the Making of a
Transnational Constitution, 75 AM. J. INT’L L. 1 (1981), and J.H.H. Weiler, The Transformation of Europe, 100
YALE L.J. 2403, 2407-51 (1991).

24. SHAPIRO, supra note 14, at 1.

25. Sweet, supra note 23, at 152-57.

26. Id. at 163-64.

27. Id. at 169-72; Slaughter, International Law, supra note 23, at 180.

28. Slaughter, International Law, supra note 23, at 180-81 (discussing the connection between Sweet’s
approach and constructivist theories of international relations). See also id. at 45-49.
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II. FivE HALF-TRUTHS

A.  The recent proliferation of international tribunals constitutes the “judicialization” of
international law.

This is only a half-truth and may be closer to myth, depending upon what is meant by
this statement. Despite the proliferation of international dispute settlers, only a tiny
percentage of international disputes at present end up before a judge, even if a “judge” is
defined broadly to include all the decision makers suggested by the New York University
Chart of international dispute settlers, from experts on UN human rights treaty bodies to
judges on the ICJ.?> Most international disputes, at least between nations, are still resolved
the old-fashioned way: through diplomacy behind closed doors if we are lucky, through
more confrontational and even violent forms when we are not. Moreover, even if the four-
fold requisites for an ideal court and its procedural guarantees enumerated above accurately
describe only the more limited group of clearly judicial dispute settlers now in existence,*
it does not describe many of the processes now used in the peaceful settlement of disputes
within international organizations.

Although exact figures are hard to come by, it is undoubtedly the case that of the
thousands of bilateral and multilateral treaties concluded over the past decades, only a
minority provide for dispute settlement, whether ad hoc or permanent.*' The non-judicial

.remedies provided in the Vienna Convention on the Law of Treaties’ provisions for
material breach are still more likely to be used or threatened than is any mechanism for
dispute settlement.*> Other international disputes, as between NGOs and multinational
corporations (MNCs) or between nation-states and their nationals, are even less likely to
end up before any kind of permanent international adjudicative body. Ad hoc arbitrations,
which do not adhere to all the requisites of the “ideal” court enumerated above, remain the

. 29.  See The International Judiciary in Context Chart, supra note 2.

30. This is open to considerable doubt when we examine the seventeen “judicial” bodies identified as fully
operational on the International Judiciary in Context Chart, supra note 2, as well as the newly established ICC and
court for Sierra Leone. The “independence” of some international judges, from judges on the ICJ to members of
GATT panels and the Appellate Body, is as debatable as the proposition that either the right to be heard or equality
of arms applies with respect to these entities. Some have suggested, for example, that ICJ judges have not always
been impartial with respect to claims involving the states of which they are nationals and some have charged that
the free-trade cthos of those participating in GATT/WTO dispute settlement has adversely infected the juridical
conclusions reached in the trade regime. Further, in neither the ICJ nor the WTO do private parties—from
individuals to private companies—whose interests could very well be affected, have a right to be heard or equality
of arms. These problems should not be surprising: Martin Shapiro, who identified the ideal requisites of courts in
his classic examination of national courts, did so in order to refute them even as applied to national courts. See
SHAPIRO, supra note 14, at vii-viii.

31. And indeed, it appears to be the current policy of the United States, after Military and Paramilitary
Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 1.C.J. 14 (June 27) [hereinafter Nicaragual, to reserve
on any provisions in treaties that accord jurisdiction to the ICJ for its application or interpretation and we can
presume that the United States attempts to avoid the need for such reservations by making sure, wherever possible,
that no such provisions appear in the final texts of multilateral treaties. See Louis Henkin, U.S. Ratification of
Human Rights Conventions: The Ghost of Senator Bricker, 89 AM. J. INT'L L. 341, 344-45 (1995); Johan D. van
der Vyver, American Exceptionalism: Human Rights, International Criminal Justice, and National Self-
Righteousness, 50 EMORY L.J. 775, 780, 784 (2001).

32. Vienna Convention on the Law of Treaties, May 23, 1969, art. 60, 1155 U.N.T.S. 331 (providing states
that are victimized by another’s material breach the reciprocal right to suspend or terminate their treaty
obligations).
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preferred mode of settlement for disputes between MNCs and states.”> NGO-MNC
disputes are more likely to be resolved on the basis of what Peter Spiro has described as
“market power,” that is, informal agreements secured under threat of consumer boycotts.**
It is important to remember that for all the attention, on paper, to access by non-state actors
to international tribunals, the number of international tribunals which have, to date,
effectively opened their doors to NGOs or individuals is small indeed. The principal
significant examples remain the Luxembourg and Strasbourg Courts as well as, to a lesser
extent, the Inter-American Court of Human Rights. Unless we consider individual access
to mean the privilege of being a criminal defendant before one of the now-three
international criminal tribunals, none of the global tribunals yet established grant access to
individuals.”® Of the regional courts that, on paper, grant individuals the right to present
some types of claims, relatively few have been in operation for very long, and it is not clear
whether the individual access formally granted will prove real.*® Experience with the UN
human rights treaty bodies which permit individual complaints suggest the need for
caution. While over one billion individuals can, in theory, present communications to the
Human Rights Committee under the Optional Protocol to the Covenant on Civil and
Political Rights, in 1999 that Committee reported that since 1977 it had received only 873
communications.”” The mere establishment of formal mechanisms for individual access
does not mean that individuals will come (or that the regime’s effectiveness can be
measured by whether they have).*®

Providing real access to international dispute settlement to non-state actors requires a
meaningful, long-term political commitment involving substantial resources and extensive
efforts to provide transparency that, at least with respect to international tribunals, is not
now apparent. Maintaining genuinely open dispute settlers available to potential litigants
beyond the 190 or so nation-states in the world today would be an expensive proposition.
Even those few international courts, such as Strasbourg’s, which now permit individual

33. Ad hoc arbitrations are often undertaken on a confidential basis, for example, and arbitral decisions are
usually only released to the public if both parties consent. In the absence of a permanent and ongoing arbitral body
issuing public decisions, such as the Iran-U.S. Claims Tribunal, it is difficult to evaluate ad hoc arbitrations for
adherence to Shapiro’s four requisites of an ideal court or with respect to the enumerated guarantees of procedural
fairness.

34. Peter Spiro, New Global Potentates: Nongovernmental Organizations and the “‘Unregulated”
Marketplace, 18 CARDOZO L. REV. 957 (1996); Slaughter, International Law, supra note 23, at 117-21. For a
case study, see, for example, Kathryn Sikkink, Codes of Conduct for Transnational Corporations. The Case of the
WHO/UNICEF Code, 40 INT’L ORG. 815 (1986).

35. Romano, supra note 1, at 743-46. As Romano notes, the International Tribunal for the Law of the Sea
grants access to individuals in certain very restricted cases but even in those instances, such individuals must be
sponsored by the state party (or parties if a dual national) of which they are a national. /d. at 744-45.

36. See id. at 743-44 (identifying regional adjudicative bodies which theoretically are open to individuals).

37. The Human Rights Committee reported that it had declared 267 inadmissible, discontinued 129, and not
yet concluded an examination in 149 other cases. Over a twelve year period then, 328 individuals from over a
billion possible claimants, had received the benefit of the Committee’s views on the merits of their complaint. See
HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT 740 (2d ed. 2000). Far greater
numbers of human rights abuses appear to be handled under decidedly less court-like processes, as through
references to specialized rapporteurs charged with investigating situations of massive violations. Whether the
latter have been judicialized turns on what we mean by judicialization. To the extent we restrict the term to the
four-fold requisites for an ideal court and its procedural guarantees elaborated in the text above, the vast majority
of human rights abuses in the world have not been judicialized.

38. While the figures in note 37, supra, would suggest that the Human Rights Committee has not been
terribly effective in responding to notorious human rights violations around the world, these figures do not indicate
the Committee’s impact on human rights apart from this process through quiet political efforts behind the scenes or
through the “mobilization of shame” that accompanies the state reporting system. See id. at 708-38. As is
suggested by Reinhardt & Busch’s conclusions regarding the real impact of the WTO regime, see infra note 40,
accurate assessments of the real impact of human rights mechanisms require an examination of more than whether
these regimes have been judicialized through provisions permitting non-state actors to have access.
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claims, are under strain. That court is now struggling with a deluge of claims and the
recent merger of Commission and Court—a merger which some regard as
counterproductive in this respect—was at least partly intended to alleviate the strain.”’ We
also need to remember that even in regimes as heavily reliant on formal dispute settlement
as is the WTO, the vast majority of disputes are settled quietly between the parties, albeit in
the shadow of the threat of adjudication.”’

The relatively small number of international disputes that is submitted to some form
of peaceful dispute settlement within international organizations has not been, on the
whole, judicialized—if what is meant is subjection to procedures that approximate the ideal
model of adjudication discussed above and its attendant procedural requisites. The
proliferation of international tribunals has been accompanied by an equally significant rise
in fora and individuals engaged in forms of dispute settlement that fall short, sometimes
dramatically, of the ideal of a court. As we all know, a great deal of disputes are resolved
quietly, in the corridors of international organizations and with the efforts of secretariats,
including the UN Secretary-General. While no one has concrete figures of the number of
disputes involved, since much necessarily remains shrouded in diplomatic secrecy, we
know that the UN Secretary-General’s office expends a great deal of effort in the informal
forms of peaceful dispute settlement enumerated in Article 33 of the UN Charter-—from
good offices to (more rarely) arbitration.*'

The most numerous international human rights bodies examining compliance with
human rights norms are not courts composed of independent judges, but creatures of
specialized treaty regimes composed of experts in designated fields under the six principal
UN human rights conventions and the more politicized Human Rights Commission.
Whether or not such experts are more like members of domestic executive agencies than
judges in national courts, it is clear that they operate in settings that can only loosely be

39. See, e.g., Jean-Paul Costa, The European Court of Human Rights and its Recent Case-law, 38 TEX. INT’L
L.J. 455 (2003).

40. According to Busch & Reinhardt’s analysis of a database of GATT/WTO disputes initiated from 1948—
99, three-fifths of all disputes end prior to a panel ruling, and of these, most occur without even the request of a
panel. Marc L. Busch & Eric Reinhardt, Bargaining in the Shadow of the Law: Early Settlement in GATT/WTO
Disputes, 24 FORDHAM INT’L L.J. 158, 158 (2000). Reinhardt and Busch contend that this fact substantiates the
view that the basic aim of the trade regime is political, namely, to settle disputes with or without reports. /d.
Noting that disputants concede far more in these pre-ruling settlements than through formal rulings (which result in
full compliance only in two-fifths of cases resulting in such rulings), the authors note that the trade regime
achieves its greatest impact through early settlement where formal adjudication is threatened but never realized.
Id. at 162-63. The authors conclude from this that the “much-vaunted WTO reforms,” which made the trade
dispute settlement regime more court-like, “should have relatively little impact on the overall success of the dispute
settlement regime or the pattern of early settlement in particular.” Jd. at 159. See also Eric Reinhardt,
Adjudication Without Enforcement in GATT Disputes, 45 J. CONFLICT RES. 174, 190-92 (2001). As Judge Costa
has reminded us in the course of this symposium, see Costa, supra note 39, at 455, quiet settlement of disputes—
and the equally quiet dismissal of non-meritorious claims—also occur under more formally judicialized
mechanisms such as under the European Convention on Human Rights. While we might regard such settlements
and dismissals as expanding the domain of judicialized disputes, the questions that Reinhardt and Busch raise
about such a conclusion in connection with the WTO would appear equally relevant in these other contexts. We
should not readily assume that the shadow of adjudication under which some parties settle their disputes makes
such settlements less political or more faithful to the law.

41. See generally Thomas M. Franck & Georg Nolte, The Good Offices Function of the UN Secretary-
General, in UNITED NATIONS, DIVIDED WORLD 143 (Adam Roberts & Benedict Kingsbury eds., 2d ed. 1993)
(describing the Secretary-General’s efforts to resolve disputes). Note that on those rare occasions when the
Secretary General assumes a more formal arbitral role at the request of the disputing parties, the resulting decision
may fall short of the thoroughly reasoned judgment that many lawyers expect from adjudication. See, e.g., U.N.
Secretary-General: Ruling Pertaining to the Differences Between France and New Zealand Arising from the
Rainbow Warrior Affair, July 6, 1986, 26 I.L.M. 1346 (1987).
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called an adversarial setting between two clearly defined litigants. Experts in these human
rights bodies also deviate from the ideal court model in that they are not empowered to
issue final, binding determinations of winners and losers and are authorized to engage in
functions (e.g., evaluating state reports, issuing general interpretative comments) that do
not clearly fit the four-fold criteria for adjudication.* Of course, many of these functions
do not respect the procedural requisites we have come to expect from adjudication,
including according the parties an opportunity to be heard or issuance of a reasoned
judgment, '

At present, the greatest number of international claims involving economic loss are
not before the more court-like WTO, but are in the UN Compensation Commission
(UNCC), a body established by the Security Council which falls far short of the lawyers’
ideal of a court. The UNCC, composed of a Governing Council and Commissioners
selected on the basis of their political acceptability as well as expertise, renders judgments
after a process that is reminiscent of expedited procedures in mass tort cases in the United
States.” UNCC decisions have an uncertain juridical status, are not the product of
adversarial proceedings subject to the right to be heard and to the equality of arms, and do
not reflect a clear choice of law.*

And what of the number of important disputes which are “settled” (if that is the word)
by the UN Security Council, such as the Kuwait/Iraq boundary dispute? Are Security
Council Resolutions 687 and 713, which settled that boundary question by Council fiat,
without benefit of reference to law, proceedings (adversarial or otherwise), reasoned
judicial discourse, or reference to precedent, exemplars of international law’s
judicialization?

Despite the proliferation of international tribunals, the vast bulk of international
disputes, even those settled peacefully within international organizations, are addressed
without the use of courts or judges and indeed in conscious evasion of what we usually
mean when we use such terms. They are resolved in fora as diverse and politicized as those
briefly mentioned here, as well as in many other places, including in the UN General
Assembly, by the Executive Directors of the International Monetary Fund (IMF), or in the
Council of the International Civil Aviation Organziation (ICAO).* Even assuming we now
have a new discipline devoted to international judicialization, if what we mean by the term
are fora that approximate the model of an ideal court, we need to acknowledge that
“judicialization” describes only a small portion of the many modes for the “peaceful
settlement of disputes” now in use.

42. See generally STEINER & ALSTON, supra note 37, at 592-986. It is also important to remember that in
these bodies, a vast number of complaints are resolved, as noted previously, by non-adjudicative means, including
by the registry (which dismisses non-meritorious claims) and through private settlement. Both in terms of
composition and in terms of its handling of issues, it would appear that the Human Rights Commission is even
farther removed from the ideal model of a court than are the UN human rights treaty bodies. See id. at 611-48.

43. See, e.g., David J. Bederman, The United Nations Compensation Commission and the Tradition of
International Claims Settlement, 27 N.Y.U. J. INT'LL. & POL. 1, 41-42 (1994).

44. Id. at 35-40.

45. For one example, among many, where the General Assembly intervened to settle an interstate dispute, see
G.A. Res. 2145, UN. GAOR, 21st Sess., Supp. No. 16, UN. Doc. A/6316 (1967) (purporting to terminate the
mandate of South West Africa). On the use of the IMF Executive Directors as a substitute for judicial control, see,
for example, J.E.S. Fawcett, The Place of Law in an International Organization, 36 BRIT. Y.B. INT’L L. 321, 322~
24 (1960); JOSEPH GOLD, VOTING AND DECISIONS IN THE INTERNATIONAL MONETARY FUND 175 (1972). For
discussion of dispute settlement within the ICAO, see THOMAS BUERGENTHAL, LAW-MAKING IN THE
INTERNATIONAL CIVIL AVIATION ORGANIZATION 123-24, 183-95 (1969); FREDERIC L. KIRGIS, INTERNATIONAL
ORGANIZATIONS IN THEIR LEGAL SETTING 443-78 (2d ed. 1993). For an account that purports to explain states’
reluctance to resort to international forms of adjudication, see Andrew T. Guzman, The Cost of Credibility:
Explaining Resistance to Interstate Dispute Resolution Mechanisms, 31 J. LEGAL STUD. 303 (2002).
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B.  The proliferation of international tribunals constitutes a fundamental shift in favor of
law over politics, legal discourse over “power-based” diplomacy.

This is a half-truth not merely because, as indicated above, so many international
disputes remain subject to overtly political or diplomatic remedies. This is a half-truth even
with respect to those disputes that are the subject of established international tribunals such
as the WTO or regional systems such as the NAFTA. As anyone who has seen the fate of
nominees to the U.S. Supreme Court knows, politics does not stop once a court is
established and adjudication begins.

WTO dispute settlement is political both at its inception and at its end. Quite apart
from the selection of WTO panelists, WTO parties continue to control the course and
evolution of WTO dispute settlement through the selection of cases to bring—as well as
disputes to avoid, such as European/U.S. conflicts over the WTO legality of U.S. laws such
as the Helms-Burton Act. Politics returns with a vengeance as well when it comes to
securing compliance with WTO rulings, as we have seen with respect to pending disputes
over bananas and beef hormones. It remains highly inequitable that the remedy for a state
that wins a favorable WTO decision essentially turns on the winner’s ability to exert some
leverage with respect to trade. Unlike litigants in domestic courts who can call upon a
sheriff to enforce and collect their judgments, state parties to trade disputes cannot
(apparently) turn to forms of relief other than trade retaliation.*® Indeed, prominent trade
scholars are still debating whether GATT Contracting Parties are bound to change domestic
laws that are found to be GATT-inconsistent.”” It would not be accurate to say that these
flaws in WTO dispute settlement exist merely because of lack of political will. Some if not
all of these opportunities for political maneuvering, including violations of the ostensible
principle of equality of arms when it comes to enforcement and the incitement to private
settlements, were consciously part of the design of WTO dispute settlement. The states that
constructed this system built into it escape valves that permit the exercise of diplomacy.

The same is true of NAFTA’s Chapter 11 provisions for direct investor/state dispute
settlement with respect to investment disputes, one of the rare cases of a credible state
commitment to dispute settlement by granting judicial access to non-state actors (in this
case to foreign investors who have a dispute with one of the three NAFTA state parties).*®
Although this system for investor/state dispute settlement differs from the WTO’s to the
extent that it permits non-state actors to have direct access to ad hoc arbitration (but without
the benefit of a permanent body for appellate review), it is similar to the WTOQ’s in that it
too has built-in opportunities for non-judicial (and non-judicious) interference. Although it
is still early to say, it would appear that the three NAFTA parties will not hesitate to use the
opportunities accorded them to issue joint interpretations to second-guess decisions issued
by ICSID arbitrators, including pending disputes.* This was evident with the first

46. Certainly the idea that WTO dispute settlers can generally authorize other forms of relief remains highly
contentious. See generally Petros C. Mavroidis, Remedies in the WTO Legal System: Between a Rock and a Hard
Place, 11 EUR. J. INT’L L. 763 (2000).

47. See, e.g., Judith Hippler Bello, The WTO Dispute Settlement Understanding: Less is More, 90 AM. J.
INT’L L. 416, 416 (1996); John H. Jackson, The WTO Dispute Settlement Understanding—Misunderstandings on
the Nature of Legal Obligation, 91 AM. J. INT’L L. 60 (1997).

48. See North American Free Trade Agreement, Dec. 17, 1992, arts. 1115-38, 32 LL.M. 642 (1993)
[hereinafter NAFTA].

49. See NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions, July 31,
2001, available at http://www.dfait-maeci.gc.ca/tna-nac/nafta-interpr-e.asp (last visited May 14, 2003). The
NAFTA parties have the collective power to issue binding interpretations of their agreement under NAFTA, and
NAFTA tribunals must apply these interpretations. See NAFTA, supra note 48, art. 1131(2). For background on
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interpretative statement issued by the Commission of the three NAFTA contracting parties
shortly after the Metalclad decision was issued by an International Centre for Settlement of
Investment Disputes (ICSID) panel. (Although comparable opportunities for
reinterpretation of their covered agreements are in principle also available in the WTO,*
the prospect that all WTO members will be able to agree, even on the basis of consensus,
on such interpretations makes this a less viable form of political interference than under the
.NAFTA, where only three states need to reach agreement.) As with respect to the WTO,
there is now doubt about whether domestic courts in each of the three NAFTA states will
faithfully give effect to ICSID decisions or whether such courts are legally capable of
compelling any of the contracting states to pay any damages ordered.”’ As with respect to
the WTO, the NAFTA parties have apparently left for themselves some political room
when it comes to enforcing the judicial remedies that they have accorded their investors.
As this suggests, even the two most lauded forms of institutionalized dispute settlement in
the economic area turn to diplomacy at critical moments.

The same is true of the ICJ. States bring many disputes to that court to achieve
political, not juridical, ends. Neither the United States, when it filed a claim against Iran
while that state was holding U.S. diplomats hostage, nor Libya, when it filed what was in
effect a challenge to Security Council sanctions ordered against it in the wake of Lockerbie,
probably entertained much hope for an effective judicial remedy.”> Indeed, the United
States was ultimately reprimanded by the Court when the United States manifested its lack
of confidence in the ICJ’s abilities to settle the dispute by attempting a rescue mission
within Iran’s territory while the dispute was still pending.*> Political concerns also
dominate at the end of ICJ cases since that Court’s binding decisions, which have not
always secured compliance, rely by conscious design on the most political of bodies, the
Security Council, for their effectiveness.” As is well known, the Security Council has
chosen to enforce only one ICJ decision in its history—against Libya and only with that
state’s concurrence.”® ICJ decisions against veto-wielding Permanent Members of the
Security Council have little hope of securing Security Council enforcement.>

But the examples of the WTO, the NAFTA, and the ICJ suggest the continuing role of
politics in another respect. To the extent the turn to institutionalized dispute settlement

this Commission interpretation and its relationship to the Chapter 11 arbitral decision issued in Metalclad Corp. v.
Mexico, 1CSID Case No. ARB(AF)/97/1 (2000), available at http://www.worldbank.org/icsid/cases/awards.htm
(last visited May 14, 2003), see, for example, Charles H. Brower 11, Investor-State Disputes Under NAFTA: The
Empire Strikes Back, 40 COLUM. J. TRANSNAT’L L. 43 (2001) [hercinafter Brower, Empire Strikes Back]. As
Brower suggests, and as Mexico’s partly successful attempt to obtain judicial review of the Metaiclad award from
the Supreme Court of British Columbia indicates, NAFTA parties also appear to have a second chance to overturn
an arbitral decision to the extent a domestic court is asked to examine such an award (as through requests for
revision or annulment). See United Mexican States v. Metalclad Corp., [2001] 89 B.C.L.R.3d 359 (B.C.).

50. WTO Agreement, supra note 15, art. IX, para. 2 (authorizing Ministerial Conference and the General
Conference to adopt interpretations).

51.  See Brower, Empire Strikes Back, supra note 49, at 48-51,

52.  See Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial
Incident at Lockerbie (Lybia v. UK.), 1998 1.C.J. 9 (Feb. 27) [hereinafter Lockerbie (U.K.)]; Questions of
Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie
(Lybia v. U.S.), 1998 1.C.J. 115 (Feb. 27) [hereinafter Lockerbie (U.S.)]; United States Diplomatic and Consular
Staff in Tehran (U.S. v. Iran), 1980 [.C.J. 3 (May 24) [hereinafter Hostages].

53.  Hostages, supra note 52, at 43,

54. See UN. CHARTER, art. 94, para. 2 (granting winning ICJ parties recourse to the Security Council “which
may, if it deems necessary, make recommendations or decide upon measures to be taken to give effect to the
judgment™).

55. See JEFFREY L. DUNOFF ET AL., INTERNATIONAL LAW: NORMS, ACTORS, PROCESS 3-12 (2002)
(discussing the sole example, Case Concerning the Territorial Dispute (Libya v. Chad), 1994 1.C.J. 6 (Feb. 3)).

56. See, e.g., THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 1006-07 (Bruno Simma ed., 1994)
(discussing how the United States resisted Council enforcement of the [CJ’s judgment in the Nicaragua Case).
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constitutes a shift towards the rule of law, there is no reason to believe that shift is
permanent, though there is much to suggest that it is reversible or at least subject to strong
cross-currents. Statement (2) is only half true to the extent it suggests that history ends
when international adjudication begins. All three of these adjudicative processes have
generated or are generating adverse political reactions that affect how each of these
mechanisms will evolve in the future. The Seattle protestors and those who have criticized
the WTO, such as academics or NGOs like Public Citizen, have targeted dispute settlement
(among other aspects of the WTO’s operations).”” The reasons for dissatisfaction are not
difficult to understand. International adjudicative processes appear most legitimate to, and
prompt legitimacy on behalf of, those actors with the capacity to participate in its forms of
legal discourse. Those who see themselves as excluded from these fora are likely to resist
and resent the expansion of law that these processes represent and entail.”® Adverse
reactions to specific rulings by the WTO’s DSB or to its procedures for handling disputes
(as with respect to access for amici),” strongly suggest that the saga of WTO dispute
settlement is not yet closed and will evolve. Given the political backlash among some
significant domestic constituencies and transnational advocacy groups, it is premature to
suggest that the present form of WTO triadic lawmaking is either self-perpetuating or
inevitable.

The future of other disputes settlers, including under NAFTA Chapter 11 and in the
ICJ, remains cloudy as well. The few Chapter 11 rulings issued to date have generated
intense NGO and media attention, little of it favorable.*® At least some of the NAFTA
parties appear to be having second thoughts about the scope of discretion that they have
handed over to ICSID arbitrators and appear to be turning to interpretative statements “to
take the power of decision away”®' from Chapter 11 tribunals at least with respect to some
issues. A single ruling by the ICJ on a jurisdictional question, in Nicaragua v. United

57. See, e.g., Working Group on the WTO/MAI, A Citizen’s Guide to the World Trade Organization:
Everything You Need to Know to Fight for Fair Trade, July 1999, available at
http://www.globalexchange.org/economy/rulemakers/images/wto-book.pdf (last visited Mar. 25, 2003); Public
Citizén, The WTO and Democracy: Dispute Settlement System, available at http://www.citizen.org/trade/wto/
Dispute (last visited Mar. 25, 2003).

58. Miles Kahler, Conclusion: The Causes and Consequences of Legalization, 54 INT’L ORG. 661, 665-66
(2000); Kal Raustiala & Anne-Marie Slaughter, International Law, International Relations and Compliance, in
HANDBOOK OF INTERNATIONAL RELATIONS 538, 551 (Walter Carlsnaes et al. eds., 2002).

59. See, e.g., Statement by Uruguay at the General Council of the WTO on Nov. 22, 2000, WT/GC/38 (Dec.
12, 2000), reprinted in JOHN H. JACKSON ET AL., LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS

303 (4th ed. 2002) (criticizing the Appellate Body’s initial attempt to indicate a procedure for the submission of
amicus briefs).

60. See, e.g., Anthony DePalma, Nafia's Powerful Little Secret; Obscure Tribunals Settle Disputes, But Go
Too Far, Critics Say, N.Y. TIMES, Mar. 11, 2001, sec. 3, at 1; Public Citizen, NAFTA Chapter 11 Investor-to-State
Cases: Bankrui:ting Democracy: Lessons for Fast Track and the Free Trade Area of the Americas, 2001, available
at http://www.publiccitizen.org/documents/ACF186.PDF (last visited Mar. 25, 2003); Public Citizen, NAFTA at
Five: School of Real-Life Results, A Report Card, Jan. 15, 1999, available at
http://www.citizen.org/trade/nafta/votes/articles.cfm?ID=6473 (last visited Mar. 25, 2003); The People’s
Movement for Human Rights Education, International NGO Committee on Human Rights in Trade and
Investment: Policy Statement, available at http://www.pdhre.org/involved/policy_statement.html (last visited Mar.
25, 2003). Indeed, some attribute the collapse of the OECD negotiations on a Multilateral Agreement on
Investment, which would have included dispute settlement provisions inspired by the NAFTA’s Chapter 11, to the
early adverse reactions to Chapter 11 dispute settlement. See generally David A. Gantz, Potential Conflicts
Between Investor Rights and Environmental Regulation Under NAFTA's Chapter 11, 33 GEO. WASH. INT’L L.
REV. 651, 726-27 (2001); EDWARD M. GRAHAM, FIGHTING THE WRONG ENEMY (2000).

61. Charles N. Brower & Lee A. Steven, Who Then Should Judge?: Developing the International Rule of
Law Under NAFTA Chapter 11,2 CHL J. INT'L L. 193, 200 (2001). See also Brower, Empire Strikes Back, supra
note 49, at 63-68 (discussing Metalclad and interpretative statements).
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States,” has generated considerable political backlash within the U.S. government against
that Court and may be at least partly responsible for the strong sentiments among members
of the U.S. executive and legislative branches against the ICC.** Continuing U.S. efforts to
undermine the ICC cannot be discounted. Judicial lawmaking in the course of dispute
settlement, whether at the international or domestic level, generates political reactions. It
behooves those of us who study these processes to accept, with some humility, that neither
judges nor lawyers control the trajectory of such international courts once established or
efforts by political actors to rein them in.

Moreover, the continuing significance of politics is not just the product of forces
external to dispute settlement. Politics infects the rule of law and the judges themselves.*
The politically charged disputes that are often the subject of international adjudication force
their judges to be diplomats as well as lawyers. The possibility of political backlash is one
reason that judges, and not merely international ones, are reluctant to admit that they are
engaging in judicial lawmaking even though this is precisely what they are doing.*® Their
sensitivity to their often fragile legitimacy also means that international judges sometimes
duck particularly contentious issues, refuse to clarify even notoriously vague rules, or
ignore prior precedents while purporting only to distinguish them. Political as well as legal
factors surely explain decisions such as the ICJ’s notoriously split opinion concerning the
legality of the use of nuclear weapons or its refusal to answer the WHO’s request for an

62. Nicaragua, supra note 31, at 89-92.

63. See, e.g., Statement of the Legal Adviser of State Department, Abraham D. Sofaer, to Senate Foreign
Relations Committee (Dec. 4, 1985), in DEP’T STATE BULL., Jan. 1986, at 67. Note that although the number of
states that have adhered to the 1CJ’s compulsory jurisdiction (under Article 36(2) of the ICJ’s statute) has shown a
modest growth, those states are still fewer than half the number of members of the UN and, at this writing, the
United Kingdom remains the only permanent member of the Security Council that subscribes to Article 36(2) of
the Court’s statute. International Court of Justice, Declarations Recognizing as Compulsory the Jurisdiction of the
Court, at http://www.icj-cij.org/icjwww/ibasicdocuments/ibasictext/ibasicdeclarations.htm (last visited Mar. 25,
2003).

64. This is a familiar, but often forgotten, point. Certainly the highly political method for electing ICJ
judges, the sensitivity to representing the major judicial systems of the world on that court’s bench, and that court’s
provisions for appointing ad hoc judges of the same nationality as one of the parties where no such national judge
is otherwise present all reflect the reality that even ICJ judges may not be wholly independent of national biases.
For similar concerns about the prospective bench of the ICC, see Sylvia de Bertodano, Judicial Independence in
the International Criminal Court, 15 LEIDEN J. INT’L L. 409 (2002). For a thoughtful look at the “fragility of
judicial independence” in the WTO, see, for example, Steve Chamovitz, Judicial Independence in the World Trade
Organization, in INTERNATIONAL ORGANIZATIONS AND INTERNATIONAL DISPUTE SETTLEMENT: TRENDS AND
PROSPECTS 219, 236-38 (Laurence Boisson de Chazournes et al. eds., 2002) (discussing the political pressures
brought to bear on the WTO Appellate Body on a number of occasions).

65. As Judge Jennings once wrote of the ICJ: “[Plerhaps the most important requirement of the judicial
function [is to] be seen to be applying existing, recognized rules, or principles of law” even when it “creates law in
the sense of developing, adapting, modifying, filling gaps, interpreting, or even branching out in a new
direction....” MOHAMED SHAHABUDDEEN, PRECEDENT IN THE WORLD COURT 232 (1996) (quoting Judge Sir
Robert Jennings). For examples of where the ICJ’s judges have denied lawmaking power, see, for example, id. at
75, 83, 84-85. For a contemporary example, see Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J
226, 237 (July 8) [hereinafter Threat of Nuclear Weapons):

It is clear that the Court cannot legislate, and, in the circumstances of the present case, it is not called
upon to do so. Rather its task is to engage in its normal judicial function of ascertaining the existence
or otherwise of legal principles and rules applicable to the threat or use of nuclear weapons. The
contention that the giving of an answer to the question posed would require the Court to legislate is
based on a supposition that the present corpus juris is devoid of relevant rules in this matter. The
Court could not accede to this argument; it states the existing law and does not legislate. This is so
even if, in stating and applying the law, the Court necessarily has to specify its scope and sometimes
note its general trend.

Id
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advisory opinion about such weapons.®® Politics, as well as law, help explain the IC)’s
apparent reluctance to engage in judicial review over the acts of the Security Council or the
more environmentally friendly, but decidedly more ambiguous, decision rendered by the
WTO’s Appellate Body, in the midst of heightened NGO attention, in the Shrimp/Turtle
Case.’” International judges may also, for perfectly legitimate but also highly political
reasons, choose to apply familiar doctrines of judicial abstention (from mootness to
variations on the political question doctrine) in order to avoid pronouncing a clear winner.%
All of this, long familiar to students of domestic courts, illustrates that international judges
are not mere docile servants of the law who invariably advance the rule of law by making it
more precise, but necessarily political actors who sometimes choose to advance the broader
goals of the rule of law in ways not wholly consistent with the half-truth that judicialization
displaces politics.

This needs to be borne in mind by ICC enthusiasts who portray that Court as a
triumph of legalism over power politics. The ICC’s establishment is certainly a victory for
international lawyers but political factors will weigh heavily on that Court’s operation.
Putting to one side the possibility that the United States will continue to seek to undermine
the ICC and that the Court’s judges and prosecutors will need to operate in an environment
in which everything that they do will be closely scrutinized by the world’s leading
superpower, the context in which that Court will operate will require it to weather many
other political challenges. Consider the necessary political compromise that the ICC will
apply only prospectively for crimes committed after the entry into force of the Court’s
statute.” As recent debates within Indonesia and Cambodia suggest, questions of how to
deal with today’s perpetrators of mass atrocities will often stir memories of yesterday’s
grievances. A state or particular groups may not be willing to cooperate with an ICC
investigation because that tribunal will not be able to investigate or prosecute crimes
committed by others, including former governments, in the past. Political realities such as
these may disable the ICC from playing a role in many future cases. It may also undermine
one of the primary aspirations for that court—namely, that it will preserve or establish a
credible collective memory of particular instances of mass atrocity through the process of
adjudication.”® That goal is politically compromised where the history of barbarism did not
begin with the July 2002 entry into force of the ICC statute. That Court’s inability to deal

66. Threat of Nuclear Weapons, supra note 65, at 265-67; Legality of the Use by a State of Nuclear
Weapons in Armed Conflict, 1996 1.C.J. 66, 84 (July 8).

67. See Questions of Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial
Incident at Lockerbie, Request for Indication of Provisional Measures (Libya v. U.S.), 1992 1.C.J. 114 (Apr. 14);
United States—Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R (WTO App. Body
July 13, 1998), available at http://www.wto.org (last visited May 14, 2003). But see Lockerbie (U.K.), supra note
52, at 24 (retaining jurisdiction); Lockerbie (U.S.), supra note 52, at 129. Compare the ICTY’s greater willingness
to engage in some forms of judicial review over the Security Council in the course of that tribunal’s consideration
of its first case. See Jose E. Alvarez, Nuremberg Revisited: The Tadic Case, 7 EUR. J. INT'L L. 245, 249-53
(1996). :

68. See, e.g., Antonio F. Perez, The Passive Virtues and the World Court: Pro-Dialogic Abstention by the
International Court of Justice, 18 MICH. J. INT’L L. 399 (1997) (canvassing doctrines of judicial abstention); see
also Jeffrey L. Dunoff, The Death of the Trade Regime, 10 EUR. J. INT’L L. 733, 75461 (calling for greater resort
by WTO panelists to abstention doctrines comparable to the political question doctrine, ripeness, and standing).
For an example of an international dispute settler that turned to the political question doctrine explicitly, see
Prosecutor v. Tadic, No. IT-94-1-T, § 24, 28 (I.C.T.Y. Aug. 10, 1995).

69. ICC Statute, supra note 15, art. 11.

70. For discussion of the need to preserve collective memory as a principal motivation for the establishment
of the ICTY and ICTR and the difficulties that these issues pose for these tribunals, see Jose E. Alvarez, Rush to
Closure: Lessons of the Tadic Judgment, 96 MICH. L. REV. 2031, 2044-46, 2054-58 (1998); Jose E. Alvarez,
Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 YALE J. INT'L L. 365, 392-418 (1999).
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comprehensively with a nation’s history, including with respect to long-standing ethnic
divides that lead to present-day crimes, may in turn undermine the political acceptability of
the Court’s resolution of those cases that it manages to secure.

For this and many other reasons, there will be considerable political pressure brought
to bear to construct alternatives to the ICC to handle certain cases—even when the relevant
states are parties to the ICC and it would otherwise have jurisdiction. We should not expect
that the ICC’s establishment will end attempts at hybrid international/national efforts (as
has occurred with respect to Sierra Leone and was attempted in Cambodia), civil suits in
national courts (such as the Karadzic litigation in the United States), novel proceedings
(such as the Scottish trial in the Netherlands of the Lockerbie bombers), or interstate
disputes involving crimes covered by the ICC Statute (such as Bosnia’s case in the ICJ).”'
All of these alternatives to the ICC will continue to be regarded as necessary in particular
cases, depending on political circumstances. Pressures for such alternatives will
necessarily affect both the types of cases that the ICC will be able to consider as well as
what it does with the cases that finally reach it. There will also be instances in which
national authorities—for both legitimate and illegitimate reasons—will prefer a domestic
venue but will need international assistance to make it happen credibly. In addition, other
cases will arise where particular victims or other survivors will turn to a remedy elsewhere
than at the Court. Despite the efforts of advocates to encourage the uniform interpretation
of certain international crimes through the use of a single, “non-political” judicial forum,
the establishment of the ICC will probably not end the existing cafeteria-style approach to
the adjudication of international crimes. The ICC will need to compete, in highly charged
political environments, to fill its docket.

The political challenges resulting from competing national and international
adjudicative fora and from the inescapable need to bridge the often competing goals of
national and international communities (and distinct constituencies within each) will remain
long after the ICC is established. Political pressures may force that Court to build bridges
to, not supplant, the more “biased” national venues for judging perpetrators of mass
atrocities that many ICC advocates disparage. For example, weaknesses in the ICC’s
ability to force states to submit evidence, witnesses, or those indicted may force its
prosecutor or its judges to devise inventive ways (not now foreseen in the Statute or the
rules) to cooperate with national prosecutors or at least not interfere with such efforts.”
For all these reasons and more, the ICC, and the credibility of international humanitarian

71.  See Establishment of a Special Court for Sierra Leone: Report of the Secretary-General, UN. SCOR,
55th Sess., 915th mtg., UN. Doc. $/2000/915 (2000); Daryl A. Mundis, The Creation of New Ad Hoc
International Criminal Tribunals and Other International Efforts to Prosecute Violations of International
Humanitarian Law, 35 INT’L LAW. 631, 634-37 (2001); Seth Mydans, U.N. Ends Cambodia Talks on Trials for
Khmer Rouge, N.Y. TIMES, Feb. 9, 2002, at A4; Kadic v. Karadzic, 866 F.3d 232 (2d Cir. 1995); Her Majesty’s
Advocate v. Al Megrahi, No. 1475/99, at 1 (H.C.J. Jan. 31, 2001) (Scot.), reprinted in 40 L.L.M. 582 (2001); Al
Megrahi v. Her Majesty’s Advocate, 2002 Sess. Cas. (J.) 99 (H.C.J.) (Scot.) (dismissing appeal by the convicted
Lockerbie bomber); Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 1.C.J. 3 (Apr. 8); Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosn. & Herz. v. Yugo. (Serb. & Mont.)), 1993 1.C.J. 325 (Sept. 13).
Compare the many options suggested by this list of examples with the optimistic perspective of some 1CC
enthusiasts who suggest that, had the ICC been in place years before, the struggles in British courts over Pinochet,
in Turkish courts over Addullah Ocalan, and the case of the alleged Lockerbie bombers would have been resolved
much more expeditiously with considerably less political turmoil and uncertainty. Michael J. Kelly, Case Studies
“Ripe” for the International Criminal Court: Practical Applications for the Pinochet, Ocalan, and Libyan Bomber
Trials, 8 J. INT’L L. & PRAC. 21, 4445 (1999).

72. This is particularly likely to be the case if the Security Council remains as reticent in compelling states to
comply with ICC orders as it has been to date with respect to forcing states to comply with ICTY or ICTR requests
for assistance from states. See Jacob Katz Cogan, International Criminal Courts and Fair Trials: Difficulties and
Prospects, 72 YALE J. INT'L L. 111, 137 (2002).

HeinOnline --- 38 Tex. Int'l L.J. 420 (2003) |




2003] THE NEW DISPUTE SETTLERS: (HALF) TRUTHS AND CONSEQUENCES 421

law, will continue to depend—notwithstanding the ostensible judicialization of
international criminal law—on the political will of states, including major powers, and the
Court’s personnel will need to be highly astute diplomats as well as solid lawyers.

C.  The proliferation of courts means a fundamental shift to “hard” law and “hard”
remedies.

“International soft law” is a highly contested term. Christine Chinkin includes as
“soft law,” those norms that: (1) have been articulated in non-binding form; (2) contain
vague and imprecise terms; (3) emanate from bodies lacking international lawmaking
authority; (4) are directed at non-state actors whose practice cannot constitute customary
international law; (5) lack any corresponding theory of responsibility; or (6) are based
solely upon voluntary adherence.” Soft law, defined in such broad terms, may have a
number of different relationships to “hard law”—that is, the traditional sources of
international law. It may guide the interpretation, elaboration, or application of hard law;
constitute norms that aspire to harden; serve as evidence of hard law; exist in parallel with
hard law obligations and act as a fall-back; or serve as a source of relatively hard
obligations through acquiescence or estoppel.” States resort to soft law for at least six
different reasons: (1) to forego or lessen domestic constitutional or legislative barriers to
treaty making; (2) to shorten the negotiating time needed to reach agreement at the
international level; (3) to retain ultimate national control over the level of commitment; (4)
to permit needed flexibility given differing conditions among the nations involved; (5) to
permit non-international legal persons to participate in negotiation or enforcement; and (6)
to permit evolution of standards as circumstances change.” Others, especially positivists,
have argued that the very term “soft law” is an oxymoron that erroneously suggests that
binding authority lies along a spectrum (thus denying the fundamental distinction between
lex lata and lex ferenda), disrespects the significance of traditional state-centric
international sources of obligation, confuses the domain of law and politics, and
undermines international lawyers’ attempts to convince people that international law is
comparable to domestic law.”®

This third half-truth might be taken to mean that the proliferation of courts will render
less important the challenge to positivist sources of law presented by the notion of “soft
law.”

The premises include the following: (1) that the new dispute settlers will be using
exclusively or primarily hard sources of law; (2) that they will be vehicles for giving
precision to the soft or vague aspects of the rules that they are tasked with interpreting; and
(3) that the new courts will harden the law through the provision of hard remedies. On this
view, the proliferation of courts signals the decreased significance of soft law and may even
make that troublesome concept go away. To the extent this is what is meant by the third
half-truth, this is plainly wrong or at best misleading.

73. Christine Chinkin, Normative Development in the International Legal System, in COMMITMENT AND
COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM 21, 30 (Dinah Shelton
ed., 2000).

74. ld. at30-31.

75. See, e.g., Alexandre Kiss, Commentary and Conclusions, in COMMITMENT AND COMPLIANCE: THE ROLE
OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM, supra note 73, at 223, 237-38; Hartmut
Hillgenberg, A Fresh Look at Soft Law, 10 EUR. J. INT’L L. 499, 501 (1999).

76. See generally Prosper Weil, Towards Relative Normativity in International Law, 77 AM. J. INT’L L. 413
(1983).
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First, international dispute settlement, whether or not deploying judges authorized to
issue binding decisions, retains soft characteristics, at least by comparison to national
courts. This is true both with respect to the rules applied in the course of adjudication as
well as to the remedies supplied. All or most of Chinkin’s rationales for the softness of
many contemporary international norms help to explain why so many of the international
dispute settlers identified on the NYU Chart make reference to soft norms in the course of
their work, whether or not they are explicitly authorized to do so. General Assembly
resolutions, for example, have been repeatedly used by the ad hoc war crimes tribunals,
dispute settlement bodies in the ILO, and the ICJ.”” ‘Some international dispute settlers
have been authorized to make reference to such soft instruments as the Codex Alimentarius,
the Arrangements for Export Credits of the Organization for Economic Cooperation and
Development (OECD), and the standards issued by the International Organization for
Standarization (ISO).” 1In at least some instances—for example, the work of various
dispute settlers within the OSCE and the World Bank’s Inspection panel, the international
dispute settler is charged with applying only soft law.” Indeed, as Dinah Shelton notes,
when the Organization of American States (OAS) established the Inter-American

77.  See, e.g., Nicaragua, supra note 31, at 89-92; Frederic L. Kirgis, Jr., Custom on a Sliding Scale, 81 AM.
JLINT’L L. 146, 14647 (1987).

78. See General Agreement on Tariffs and Trade: Multilateral Trade Negotiations (the Uruguay Round):
Agreement on Trade-Related Aspects of Intellectual Property Rights, Including Trade in Counterfeit Goods, Apr.
15, 1994, art. 1.3, 33 I.L.M. 81 [hereinafter TRIPS); General Agreement on Tariffs and Trade: Multilateral Trade
Negotiations (the Uruguay Round): Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Annex
1A(13), available at http://www.wto.org/english/docs_e/legal_e/24-scm.pdf (last visited Apr. 11, 2003)
[hereinafter SCM]; General Agreement on Tariffs and Trade: Multilateral Trade Negotiations (the Uruguay
Round): Agreement on the Application of Sanitary and Phytosanitary Measures, Apr. 15, 1994, Annex 1A(4),
available at http://www.wto.org/english/docs_e/legal_e/15-sps.pdf (last visited Apr. 11, 2003) [hereinafter SPS]);
General Agreement on Tariffs and Trade: Multilateral Trade Negotiations (the Uruguay Round): Agreement on
Technical Barriers to Trade, Apr. 15, 1994, Annex 1A(6), available at
http://www.wto.org/english/docs_e/legal_e/17-tbt.pdf (last visited Apr. 11, 2003) [hereinafter TBT]. The SPS
agreement refers to standards reached in three specific sister institutions, namely the Codex Alimentarius
Commission, the International Office of Epizootics, and the International Plant Protection Convention. See SPS,
supra, art. 3.1; Annex A, para. 3. The TBT refers to international standards developed by any “[bJody or system,
whose membership is open to the relevant bodies of at least all [WTO] Members.” TBT, supra, art. 2.4; Annex 1,
para. 4. In some instances, as in the TRIPS Agreement, the incorporated rules are legally binding. See, e.g.,
United States—Section 110(5) of the US Copyright Act, Report of the Panel, June 15, 2000, WT/DS160/R (July
27, 2000), available at http://www.wto.org (last visited May 14, 2003) (discussing the Berne Convention). In
other cases, members who rely on the non-WTO rules will be presumed to be in conformity with the “covered”
agreement. See, e.g., SPS, supra, arts. 3.1, 3.2; Joost H.B. Pauwelyn, The Role of Public International Law in the
WTO: How Far Can We Go?, 95 AM. J. INT’L L. 535, 555 (2001). Another arguable example of the significance
of “soft law” in the WTO regime are the declarations issued at Doha to inaugurate the latest trade round. See, e.g.,
Steve Charnovitz, The Legal Status of the Doha Declarations, 5 J. INT’L ECON. L. 207, 208-09 (2002) (discussing
the ambiguous legal status of the Doha Declarations but suggesting that some commitments in them might prove
relevant in the course of WTO dispute settlement). Another commentator states that the legal status of the actions
taken at Doha “is an open question” and describes them in terms reminiscent of soft law namely as “clearly
intended as a statement of common understanding that will guide the conduct of WTO members.” Peter M.
Gerhart, Slow Transformations: The WTO as a Distributive Organization, 17 AM. U. INT’L L. REV. 1045, 1074
n.55 (2002). Comparable examples exist within NAFTA provisions subject to Chapter 11 dispute settlement as
well.  See, e.g., Charles H. Brower, Structure, Legitimacy, and NAFTA's Investment Chapter, 36 VAND. J.
TRANSNAT’L L. 37, 59-63 (2003) (discussing the intentionally vague aspects of NAFTA’s Chapter 11).

79. See Erika B. Schlager, A Hard Look at Compliance with ‘Soft’ Law: The Case of the OSCE, in
COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM,
supra note 73, at 346, 360-70; Laurence Boisson de Chazoures, Policy Guidance and Compliance: The World
Bank Operational Standards, in COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE
INTERNATIONAL LEGAL SYSTEM, supra note 73, at 281, 292-97. For additional examples of the use of “soft” law
in a variety of other regimes, many of which include some form of international dispute settlement, see generally
COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM,
supra note 73; INTERNATIONAL COMPLIANCE WITH NONBINDING ACCORDS (Edith Brown Weiss ed., 1997).
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Commission on Human Rights by OAS Assembly resolution®® and conferred upon it the
power to make recommendations to Member States that had adhered to the non-legally
binding American Declaration of Rights and Duties of Man, an institution established by
soft law received a mandate to apply (primary) soft law to create (secondary) soft law.*'
The appeal of soft law/soft remedies also explains why so many of these dispute settlers
come up with their own soft principles. Even the hardest of international dispute settlers
sometimes resort to judicially created principles that soften the rigor of the rules dispute
settlers are asked to apply, such as the subsidiarity or “margin of appreciation” principles
deployed by the Luxembourg and Strasbourg courts.*> We should not presume that the turn
to courts signals a turn away from soft law. '

Chinkin’s six rationales for soft law also help to explain the relative “softness” of the
new dispute settlers’ remedies. As noted, the new dispute settlers are often characterized
by striking ambiguity concerning the scope or nature of available remedies.”® Some of
them, such as the Inter-American Court and the ICJ, are authorized to issue advisory as
well as binding decisions, while others can only issue non-binding opinions.* Some
mechanisms of international dispute settlement, no matter how judicialized, never quite
harden to the same degree as domestic courts and many stay soft. The ILO’s Commissions
of Inquiry, like the vast bulk of quasi-judicial or implementation bodies identified on the
NYU Chart (especially those identified as systems for non-compliance), are not authorized
to issue binding adjudicative decisions. ILO members have kept their dispute settlement
mechanisms soft for any one of Chinkin’s six rationales for the use of soft law.* Similarly,
those who extol the. virtues of managerial regimes, including the soft compliance
mechanisms in multilateral environmental agreements, contend that in some instances the
very softness of the demands made of states and of the methods to interpret these loose
obligations is the key to their effectiveness.®® This third half-truth ignores the many

80. G.A.Res. 447, 0.A.S,, 9th Sess. (1979).

81. Dinah Shelton, Commentary and Conclusions, in COMMITMENT AND COMPLIANCE: THE ROLE OF NON-
BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM 449, 451 (Dinah Shelton ed., 2000). Interestingly, the
Inter-American Court eventually opined, in an advisory opinion, that the American Declaration was in fact binding
on OAS member states. See Interpretation of the American Declaration of the Rights and Duties of Man within the
Framework of Art. 64 of the American Convention on Human Rights, 10 Inter-Am. Ct. H.R. (Ser. A) (1989).

82. For discussion of the origins and functions of these interpretative principles, see, for example, Herbert
Petzhold, The Convention and the Principle of Subsidiarity, in THE EUROPEAN SYSTEM FOR THE PROTECTION OF
HUMAN RIGHTS 41, 59-61 (Ronald St. J. Macdonald et al. eds., 1993); Ronald St. J. Macdonald, The Margin of
Appreciation, in THE EUROPEAN SYSTEM FOR THE PROTECTION OF HUMAN RIGHTS, supra, at 83. The Strasbourg
judges have derived these interpretative principles from the structure of the European Convention as well as basic
provisions such as its Article 13 (requiring an “effective remedy” before national authorities for all rights and
freedoms in the Convention). For discussion of the role of the treaty-based principle of subsidiarity in EU law, see,
for example, George A. Bermann, Taking Subsidiarity Seriously: Federalism in the European Community and the
United States, 94 COLUM. L. REV. 331 (1994).

83. See generally DINAH SHELTON, REMEDIES IN INTERNATIONAL HUMAN RIGHTS LAW (1999).

84. For an overview of the many international dispute settlers authorized to issue advisory opinions, see
Cesare P.R. Romano, International Organizations and the International Judicial Process: An Overview, in
INTERNATIONAL ORGANIZATIONS AND INTERNATIONAL DISPUTE SETTLEMENT: TRENDS AND PROSPECTS, supra
note 64, 17-33.

85. For an overview of the ILO’s dispute settlement procedures, see, for example, KIRGIS, supra note 45, at
389-431. For a general review of a vast variety of soft non-compliance mechanisms and why states turn to them,
see, for example, ABRAM CHAYES & ANTONIA H. CHAYES, THE NEW SOVEREIGNTY: COMPLIANCE WITH
INTERNATIONAL REGULATORY AGREEMENTS (1995).

86. See, e.g., Robin R. Churchill & Geir Ulfstein, Autonomous Institutional Arrangements in Multilateral
Environmental Agreements: A Little-Noticed Phenomenon in International Law, 94 AM. J. INT’L. L. 623 (2000)
(discussing the merits of, for example, enforcement mechanisms that rely on reporting obligations); Stephen J.
Toope, Emerging Patterns of Governance in International Law, in THE ROLE OF LAW IN INTERNATIONAL POLITICS
91 (Michael Byers ed., 2000) (same). See also CHAYES & CHAYES, supra note 85, at 22-28. For a more skeptical
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reasons why states retain the softness of some of their international obligations as well as
their dispute settlers.

Second, this third statement is a half-truth because, while it is true that some
international adjudicators have hardened soft law norms in the course of applying them to
cases at hand, it is too early to say whether this is likely to be of significant consequence
over the long term. It is important to be aware of how the hardening of soft law occurs in
the course of dispute settlement. Consider the case of the WTO. The WTO’s covered
agreements do not by themselves turn the soft law rules that they make reference to into
binding treaty law. The references in trade agreements to the Codex Alimentarius or to the
OECD’s Arrangements for Export Credits do not state that GATT Contracting Parties will, -
henceforth, need to conform to these rules as fully binding obligations. What appears to be
occurring is that these rules harden only to the extent they are applied in particular cases by
the WTO’s DSB. If the Codex Alimentarius or the OECD’s Arrangements for Export
Credits come to have greater binding authority within the trade regime as a whole, it is
through the informal precedential effect of GATT rulings on non-parties to the disputes in
which these soft rules were applied."’ Absent further action by the Contracting Parties or
the wholesale adoption of the Codex or the Export Credit Arrangement as fully binding on
all WTO members in a future trade round, the explanation for any hardening of such rules
within the WTO relies on the more diffuse effects of the WTO’s dispute settlement scheme.

One difficulty, however, is that the Dispute Settlement Understanding (DSU) of the
WTO indicates that the “recommendations and rulings of the DSB cannot add to or
diminish the rights and obligations provided in the covered agreements.”®® In light of this,
any hardening of soft law that occurs in the course of WTO dispute settlement may well be
regarded by at least some WTO members as illegitimate judicial lawmaking. Norms that
are soft because they do not have the requisite pedigree lack the legitimation of traditional
sources of international law. They have neither been consented to by individual sovereigns
(as are treaties), nor are they the product of general international consensus (as is,
ostensibly, custom). In some cases, soft standards are not even the work product of
intergovernmental organizations through which sovereign states express their will, as are
General Assembly resolutions or other recommendations issued by other intergovernmental
organizations. Some soft rules are issued by non-state parties for the use of such parties. A
prime example is the voluntary series “14000” standards, intended to be of use to private
industry and issued by the ISO, an organization not created by treaty and with a
membership consisting of both governmental entities and representatives of private
industry. Yet, the WTO’s Agreement on Technical Barriers to Trade (TBT) expressly
refers to voluntary standards adopted by an “international standardizing body,” presumably
including the I1SO’s. Under the TBT, governmental regulations that adhere to these
standards are presumptively consistent with trade rules and do not constitute barriers to
trade. Application of this rule in the TBT is left to the WTO’s DSB. As might be
expected, this arrangement has been criticized by environmentalists. As David Wirth sees
it, the authorization to WTO panelists to apply ISO standards transforms standards adopted
by a non-governmental organization into a ceiling for public regulation to protect health

view of the value of such soft regimes (including their non-compliance mechanisms), see George W. Downs et al.,
The Transformative Model of International Regime Design: Triumph of Hope or Experience?, 38 COLUM. J.
TRANSNAT’L L. 465 (2000).

87. On the impact of GATT case law, see generally Bhala, supra note 9.

88. DSU, supra note 15, art. 3(2). This is an explicit affirmation of what appears to be a general presumption
in international law, namely that its judges do not engage in lawmaking. See also supra note 65 (citing examples
of judges denying lawmaking capacity). '
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and environment even with respect to a state, such as the United States, whose participation
in the ISO is limited to private industry.*

As this suggests, the hardening of soft law that occurs in the course of
institutionalized dispute settlement may generate political backlash with unpredictable
long-term consequences. The rationales for soft law help us to understand the dynamic at
work. As a dispute settlement scheme hardens (as did the GATT scheme when it evolved
into the WTO), the costs and benefits of incorporating soft law within it change. Consider
the TBT’s reliance on ISO standards. From a governmental perspective the initial
incorporation of such soft standards within the TBT was an attractive way to avoid
legislative scrutiny of those standards, to hasten conclusion of the TBT (since the standards
themselves did not need to be negotiated at the interstate level), to tacitly include business
involvement, and to provide a less burdensome process of adaptation as circumstances
change (since only the ISO and not the WTO’s Contracting Parties need be involved in
modifying ISO standards as circumstances dictate). Further, there were few apparent risks
for the Contracting States as a whole since governments retain considerable control of
which disputes to bring to the WTO’s DSB. But the absence of direct legislative
involvement in the evolution of the ISO’s standards and the other benefits produced by
deferring to such standards may not be seen as virtue by the state adversely affected by a
WTO ruling applying an 1SO standard. From a governmental perspective, some or all of
the alleged benefits of soft law are lost once these are embedded in relatively hard dispute
settlement and experience with the accumulated precedential value of such a regime
becomes clear.”® This helps to explain why some of the same countries that accepted this
scheme at the Uruguay Round, such as developing countries, are now complaining that the
ISO standards are insufficiently flexible to accommodate both rich and poor nations.
Whether these complaints will result in changes to the TBT or in changes to that
agreement’s interpretation by WTO dispute settlers remains to be seen, since some states
favor the use of and hardening of ISO standards.

The lesson here is that even when institutionalized dispute settlers are used to harden
soft law, it is unclear whether states will be content with this result over the long term. It is
possible that those states that create new adjudicators authorized to produce decisions that
have a harder bite (such as WTO rulings), will over time seek to reintroduce the benefits of
softness that they originally enjoyed through the use of soft law.”' For these reasons, we do
not really know, given the relatively short experience we have had with most of these new
dispute settlers, whether the phenomenon of using these dispute settlers to harden soft
law—either by making it more precise or by providing a hard remedy—will prove
significant.

The third reason that this is only a half-truth is the paradoxical fact that, in so far as
international adjudicators are actively hardening what were previously soft norms, most of
them appear to be doing so through soft law. Consider again the example of WTO panels
that rely on ISO standards. Any hardening of soft law that may occur in these cases occurs
through yet another type of soft law: namely WTO rulings that do not formally bind third

89. David A. Wirth, Compliance with Non-Binding Norms of Trade and Finance, in COMMITMENT AND
COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM, supra note 73, at 330,
339-40.

90. Cf Hillgenberg, supra note 75, at 506 (noting that those who rely on soft law assume that this excludes
the legal consequences resulting from treaties, namely “compensation and the possibility of enforcement through
dispute settlement procedures and reprisals™).

91. For one reevaluation of the hardness of WTO dispute resolution, see, Joel P. Trachtman, Bananas, Direct
Effect and Compliance, 10 EUR. J. INT’L L. 655 (1999) (arguing that “hard law is not necessarily good law,
and . .. strengthened implementation, including possible direct effect, is not necessarily desirable”).
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(non-litigating) parties. In the absence of any formal notion of stare decisis or any
obligation to change domestic law in conformity with judicial rulings even in states that
were not parties to these proceedings,” the primary product of most of the dispute
settlement bodies discussed here, certainly outside of Europe, is the generation of a
substantial body, perhaps the largest body outside of the UN’s General Assembly, of
“international soft law.”

Note how many of Chinkin’s six characteristics of “soft law” arguably apply to the
opinions, reports, or rulings issued by even the most judicial of international dispute
settlers.

First, it would appear that few of their opinions, judicial or otherwise, qualify as
general Article 38 sources of international obligation binding on states as a whole.
Although some of these rulings may become “authoritative” if so indicated by a treaty, in
many of these cases they are binding as a matter of treaty law only for parties to the dispute
at issue. With the exception of those few treaty regimes which mandate changes to
domestic law to conform with international judgments when these are issued, no treaty
regime explicitly authorizes its dispute settlers to make generally applicable law for all
treaty partics. Many, such as the WTO’s, explicitly deny such authority.” Of course,
many of the dispute settlers identified on the NYU Chart are not authorized to issue binding
decisions at all, even with respect to parties to the disputes at issue.

Second, these rulings contain, as noted, many vague and imprecise terms. This results
from the very nature of any published opinion resolving a dispute between parties, no
matter how closely or thoroughly reasoned. Even the most judicious of judicial opinions
are not written in the same way as two parties drafting a contract (or a treaty) or a
legislature attempting to draft a statute.”> Judges applying law to concrete fact do not (and
most believe should not) attempt to resolve all ambiguities in the law, but only those
necessary to a decision. The resulting standard, once judicially interpreted, may be only
marginally more precise after a decision than it was before. Further, as is suggested by the
ECHR’s recourse to its margin of appreciation, some judicial judgments create new
mechanisms for making the application of rules less rather than more determinate.

Third, as previously noted, adjudicative rulings are issued by bodies that lack
lawmaking authority. Many positivist international lawyers continue to deny that
international dispute settlers, in the WTO or elsewhere, make law at all.*

Fourth, some judicial opinions, such as criminal judgments issued by war crimes
tribunals, are directed exclusively at non-state actors, just like soft law norms often are. In

92. For an argument that the WTO does adhere to stare decisis even though no such doctrine is either
authorized or would be explicitly acknowledged by WTO panels or its Appellate Body, see generally Bhala, supra
note 9. Of course, international lawyers commonly point to Article 59 of the ICJ Statute for the conclusion that
international law as a whole does not adhere to this common law notion. See ICJ Statute, supra note 8, art, 59.

93. For a suggestion that the reports and rulings of most human rights dispute settlers or non-compliance
bodies are part of an abundant “secondary soft law™ and that this secondary soft law purports to apply the primary
“soft law” contained in many human rights instruments, see Dinah Shelton, Commentary and Conclusions, in
COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM,
supra note 81, at 449, 451,

94. See, for example, DSU, supra note 15, art. 3(2) for a rare explicit affirmation of what most international
regimes assume, namely that WTO dispute settlers are not authorized to make law.

95. But some suggest that there is considerable room for ambiguity in the drafting of contracts or legislation,
as there is in any situation subject to the bounded rationality of the bargainers. See generally lan R. Macneil,
Relational Contract Theory: Unanswered Questions, A Symposium in Honor of lan R. Macneil: Relational
Contract Theory: Challenges and Queries, 94 Nw. U. L. REv. 877 (2000).

96. See, e.g., G.M. DANILENKO, LAW-MAKING IN THE INTERNATIONAL COMMUNITY 253-61 (1993)
(discussing the ICJ). For a suggestion that international lawyers trained in the common law are more likely to
accept the reality of judicial lawmaking, see Commentary by Gavan Griffith, 95 ASIL PROC. 135, 135-37 (2001).
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other cases, as when WTO panels apply ISO standards, they may be applying rules
designed by and for non-state actors. Nor is it always clear to whom judicial or quasi-
judicial decisions might be said to be “directed,” an ambiguity that these decisions share
with many forms of soft law as well. Although some have suggested that international
- dispute settlers communicate horizontally with one another,”’ international brethren,
however judicial, are not international legal persons capable of constituting customary
international law.

Fifth and sixth, the ambiguities that often surround the enforcement of the decisions
issued by international dispute settlers—including the ICJ and the WTO’s DSB—do not
lead to clear notions of what is the responsibility of a state that refuses to comply with the
rulings of these dispute settlers. As is true by definition with respect to soft law generally,
it is not yet clear what collective or individual remedies, other than treaty-sanctioned trade
retaliation, are legally available where WTO members persist in denying a ruling of the
WTO’s DSB or, if there are remedies, whether they are subject to particular preconditions
or procedures.” The same ambiguities exist with respect to the ICJ, especially given the
sparse attempts to actually enforce ICJ rulings. We do not clearly know whether a state has
a continuing obligation to comply with an ICJ decision if the Security Council considers
and rejects a plea to enforce such a decision or, if the state does have such a continuing
obligation, what this means in terms of the ability of other states to enforce this obligation
either on an individual or collective basis. Further, even if we relegate ICJ decisions in
contentious cases and WTO rulings to the clearly “binding” category, other rulings by
dispute settlers, such as advisory opinions issued by the ICJ or by the Inter-American Court
of Human Rights, Inter-American Commission reports, or reports of the ILO’s Commission
of Inquiry, are presumably intended to be soft in terms of enforcement, despite occasional
attempts to “harden” them.” Compliance with the rulings issued by most of the dispute
settlers in the NYU Chart is no less voluntary than is compliance with soft law.'®

Of course, it may be possible to explain how dispute settlers, operating in the absence
of a system of stare decisis, manage to harden soft law or engage in judicial lawmaking
more generally without relying on Chinkin’s notions of soft law. Perhaps, for example,
when a dispute settler applies a previously soft norm in the course of rendering a binding
opinion, the dispute settler puts third parties (at least those participating in the relevant
regime) on notice that it is now attempting to harden a particular norm. Those states who
fail 'to protest could thereafter be said to be bound through the familiar process of
acquiescence and estoppel. This account would appear to ground any subsequent changes
in the duties owed by states not in the power of soft judicial opinions but in a hard general

97. See, e.g., Anne-Marie Slaughter, 4 Typology of Transjudicial Communication, 29 U. RICH. L. REV. 99,
103-06 (1994).

98. See generally Mavroidis, supra note 46,

99. Thus, the Human Rights Committee charged with expressing presumably non-binding views under the
Optional Protocol to the International Covenant on Civil and Political Rights, ICCPR, supra note 15, art. 5(4), has
suggested that states have a duty to “adopt appropriate measures to give legal effect to the views of the
Committee.” See Bradshaw v. Barbados, No. 489/1992, U.N. GAOR, Hum. Rts. Comm., 49th Sess., Supp. No. 40,
Annex X, at 305, 309, U.N. Doc. A/49/40 (1994). Similarly, the Inter-American Court declared that parties to the
American Convention “[have] the obligation to make every effort to apply with the recommendations” of the Inter-
American Commission. Loayza Tamayo v. Peru, Sept. 19, 1997, para. 80, Inter-Am. Ct. H.R. (Ser. A) No. 40
(1997).

100.  Although one exception might be seen in the ICC since it is unimaginable that a convicted defendant
would refuse to comply with a court-ordered sentence, the degree to which even that court will actually be able to
enforce its commands on states to hand over suspects or evidence remains to be seen. That court will need to rely,
as does the ICJ, on voluntary compliance by states and perhaps, ultimately, on the willingness of the Security
Council to come to its aid.

HeinOnline --- 38 Tex. Int'l L.J. 427 (2003) |




428 TEXAS INTERNATIONAL LAW JOURNAL [VoL. 38:405

principle of international law, namely estoppel.'” Alternatively, the Strasbourg Court’s use
of the soft law principle of the margin of appreciation might be seen instead as the Court’s
secarch for an evolving consensus among European states concerning the proper
interpretation of a hard source of obligation that evolves over time.

Whether or not such positivist accounts of the interplay between dispute settlement
and soft law are convincing or plausible, it is clear that if the third half-truth intends to
suggest that the proliferation of dispute settlers makes soft law less significant, it is wrong.
Indeed, the opposite appears to be true. The rise of international dispute settlers, judicial
and non-judicial, requires greater attention to the continuing appeal of soft law/soft
remedies to states. Attention to the continuing role of soft law may help explain why
dispute resolution often takes unforeseeable turns from the perspective of those who create
such mechanisms. It may help us answer the question that many political scientists ask,
namely, “Why do states establish mechanisms that can only result in imposing further limits
on state power?”'” One answer, which some have suggested explains such phenomena as
Britain’s original decision to become a party to the European system for the protection of
human rights, is that states fail to anticipate just how hard their dispute settlement
mechanisms turn out to be, despite their attempts to incorporate some mechanisms to assure
softness.'” The prospect that a merely advisory opinion by the Inter-American Court of
Human Rights could, for example, help transform the soft Declaration on the Rights and
Duties of Man into an obligation that was binding on all members of the OAS was surely
not foreseeable to all or most OAS members when they gave that Court the power to issue
non-binding advisory opinions.'™ The unanticipated hardness of soft law/soft mechanisms
may help to explain as well why, before the end of the Cold War, the Soviet Union and
Eastern European states committed themselves to the then CSCE’s soft implementation
scheme for seemingly soft human rights norms.'”® Mechanisms authorized to apply soft
norms and to issue only, soft recommendations (such as the World Bank’s Inspection
Panels) may not appear all that threatening to state interests, at least when initially
established. The softness of most forms of international dispute settlement may explain
why states are lulled into thinking that they could well afford to establish more such
mechanisms as well as, on occasion, grant non-state parties access to them.

101.  For a detailed examination of the role of estoppel in international law, see, for example, D.W. Bowett,
Estoppel Before International Tribunals and its Relation to Acquiescence, 1957 BRIT. Y.B. INT’L L. 176 (1957).
There are a number of problems with this competing account of how judicial opinions result in the hardening of
soft law. Resorting to estoppel is no more satisfactory than resorting to soft judicial opinions. Estoppel itself is a
notoriously vague general principle of law with an uncertain pedigree. A second problem with this approach is
that it presumes that there are clear mechanisms for individual states, not parties to the underlying dispute, to
“protest” a judicial ruling and make their objections known. While some dispute settlement systems, such as the
WTO?’s, accept the right of third parties to intervene in the course of dispute settlement, not all forms of
institutionalized dispute settlement permit this and many, such as the 1CJ, impose limits on the right of third parties
to intervene. See ICJ Statute, supra note 8, art. 62. In any case, the right of third parties to intervene is not the
same thing as the right to file a formal protest once a final ruling is issued. But perhaps the most difficult problem
with this account is that it could legitimize differing obligations among members of a single regime, depending
upon whethier particular members acquiesce in particular rulings or not.

102.  See generally Guzman, supra note 45; James McCall Smith, The Politics of Dispute Settlement Destgn
Explaining Legalism in Regional Trade Pacts, 54 INT'L ORG. 137 (2000).

103.  For one such account, see A.W. BRIAN SIMPSON, HUMAN RIGHTS AND THE END OF EMPIRE: BRITAIN
AND THE GENESIS OF THE EUROPEAN CONVENTION (2001).

104.  See Shelton, supra note 81, at 451 (reference to advisory opinion).

105.  See generally Erika B. Schlager, A Hard Look at Compliance with ‘Soft’ Law: The Case of the OSCE, in
COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN THE INTERNATIONAL LEGAL SYSTEM,
supra note 73, at 346 (describing the evolution and impact of the CSCE’s (now OSCE’s) human rights regime);
Thomas Buergenthal, The CSCE Rights System, 25 GEO. WASH. J. INT’L L. & ECON. 333 (1991).
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D.  We have seen the future and it is Europe.

This half-truth, suggested by the views of Petersmann, Sweet, and many others, is
insufficiently attentive to the many forms of international dispute settlement now in use.
While it is true that the Luxembourg and Strasbourg systems combine an attractive
combination of individual access and (relative) embeddedness in domestic legal systems, it
is plainly not the case that effective forms of international dispute settlement require all
these elements to bé in place.'”® The WTO has done reasonably well both in settling
particular disputes as well as in advancing or clarifying the meaning of the covered
agreements without permitting the filing of non-governmental claims or direct application
of WTO norms within national legal orders.'” It is not at all clear that opening up WTO
dispute settlement to all non-state comers or forcing domestic courts to enforce WTO panel
rulings, as urged by Petersmann, is desirable or necessary. It certainly does not appear
inevitable—whatever one thinks of the alleged connections between Kantian liberal states
and.the WTO, or the necessary connections between the principles of free trade and human
rights.'® Non-compliance mechanisms in a large number of multilateral environmental
agreements also appear to be reasonably successful in patrolling compliance, solving or
anticipating disputes, and deepening these managerial regimes by socializing
participants.'” Those in the grip of Euro-romanticism need to tell us exactly why only the
Luxembourg and Strasbourg models of international adjudication are worth emulating or
why those mechanisms constitute the future of international adjudication.

At present there are modest indications that the international community is not
necessarily turning to the hierarchal models of international jurisdiction prevalent in
Europe, at least with respect to international criminal tribunals. The international
community apparently has learned some lessons from its experiences with the ad hoc
tribunals for the former Yugoslavia and Rwanda. Today, there is little prospect for the
establishment of other such tribunals by the Security Council and certainly not new courts,
which, like the ad hoc tribunals now operating, purport to assert jurisdictional primacy to
decide cases over the wishes of national courts willing to prosecute the same individuals.
The assertion of primary international jurisdiction has given way, in the ICC, to
complementarity wherein international prosecutors step in only after national courts are

106. It is also important to keep in mind that there are differences between the relative embeddedness within
domestic law of the judgments of the ECJ and the ECHR. In the absence of direct incorporation into domestic law
of the European Convention of Human Rights (an issue that is left to the discretion of each member of that
Convention), there is no functional equivalent in the Strasbourg system to the international notion of “direct effect”
that is a vital component of European Community law.

107. See, e.g., Robert E. Hudec, The New WTO Dispute Settlement Procedure: An Overview of the First
Three Years, 8 MINN. J. GLOBAL TRADE 1 (1999); Robert O. Keohane et al., Legalized Dispute Resolution:
Interstate and Transnational, 54 INT’L ORG. 457, 485-88 (2000).

108. To the extent that neo-Kantian prescriptions for international adjudicators rely on the presumption that
liberal, democratic states whose courts approximate the model of ideal courts are more apt to comply with rulings
issued by international ideal courts, that assumption may not be warranted. See, e.g., Busch & Reinhardt, supra
note 40, at 16668 (citing a study by Busch finding that while highly democratic countries such as the United
States or Canada are more likely to settle their trade disputes before a panel is formed, they are no more likely than
non-democratic states to resolve ‘their disputes cooperatively after a GATT/WTO panel is formed). Busch and
Reinhardt also find that “[c]ounter to conventional wisdom, democracies, even controlling for their (typically)
greater market power, are less likely to comply” with adverse GATT/WTO rulings. Id. at 168. See also Jose E.
Alvarez, Do Liberal States Behave Better? A Critique of Slaughter’s Liberal Theory, 12 EUR. J. INT’L L. 183, 207-
10 (2001).

109. See Churchill & Ulfstein, supra note 86, at 644—45; Toope, supra note 86, at 98-99.
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shown to be unwilling or unable to prosecute.''® Complementarity envisions mutually
independent national and international proceedings and not the enmeshing of domestic and
international courts that characterizes the ECJ or those European states that have
implemented, as domestic law, the European Convention of Human Rights or have made
that treaty self-executing in their courts. Neither the ICC nor more recent hybrid
approaches to international criminal adjudication—such as the planned court for Sierra
Leone, which includes both national and international judges—adhere to European
models.""! Of course, it is possible that international criminal law needs to take a different
approach than European models, neither of which undertake international criminal
prosecutions.

But the suggestion that other international dispute settlers need to follow the path
taken by Europe, as by including individual complaints at the international level (which are
then enforced through domestic courts) or by authorizing national courts to seek the
authoritative guidance of international judges, ignores the possibility that what has worked
for Europe may not work well elsewhere.''> The integrative goals—political, cultural,
economic, and social—of those who established the Strasbourg and Luxembourg Courts
are not necessarily shared in other regions and certainly not throughout the globe.'”

Those who look to Europe also need to look more closely. Those who have examined
EU case law and its domestic implementation have noted that the progressive construction
of EU law has not been a one-way street leading to ever greater European integration, but
has resulted in the greater ability of some national courts to block compliance with EU
law.""* The progress of European integration has not been uniform throughout the EU. In
addition, there are growing complaints concerning the likelihood of real or effective
remedies by the ECHR, especially as that Court deals with more serious human rights
violations and the possibility of open defiance with its rulings by some countries.''> Given
the relatively short life span of the European experiment with relatively hard forms of
international adjudication, in both Luxembourg and Strasbourg, it is hazardous to conclude
that victory has been achieved and that both states and the non-state litigants before these
courts are uniformly satisfied with the results. At the political level, there is some evidence
of backlash: Europeans now grumble about the accountability of judges in Luxembourg or
Strasbourg in ways that resemble complaints against NAFTA Chapter 11 and the WTO.

110. See ICC Statute, supra note 15, art. 17. For an introduction to the ICC’s notion of complementarity, see
Mireille Delmas-Marty, The ICC and the Interaction of International and National Legal Systems, in THE ROME
STATUTE OF THE INTERNATIONAL CRIMINAL COURT—A COMMENTARY 1915 (Antonio Cassese ed., 2002). See
also discussion of complementarity, infra at 146-150.

111, See Establishment of a Special Court for Sierra Leone: Report of the Secretary-General, supra note 71;
see also S.C. Res. 1315, UNN. SCOR, 55th Sess., 4186th mtg., U.N. Doc. S/RES/1315 (2000); Nicole Fritz &
Alison Smith, Current Apathy for Coming Anarchy: Building the Special Court in Sierra Leone, 25 FORDHAM
INT'L L.J. 391, 403-07. )

112.  For one examination of why the doctrine of “direct effect” used in EU law might not be appropriate for
adaptation within the WTO, see Trachtman, supra note 91, at 676-78.

113.  Although comparisons are often made between the EU and the NAFTA, the integrative goals of those
who created the European Community and subsequently the Union, as well as other European institutions, are far
different from the primarily trade-focused goals and institutions created under the NAFTA. See Ari Afilalo,
Constitutionalization Through the Back Door: A European Perspective on NAFTA's Investment Chapter, 34
N.Y.U.J.INT'LL. & PoL. 1, 31-43 (2001).

114, Karen Alter, The European Union’s Legal System and Domestic Policy: Spillover or Backlash?, 54
INT’L ORG. 489, 514-15 (2000). See also Raustiala & Slaughter, supra note 58, at 551.

115. The Strasbourg system has had considerable difficulties securing compliance with its rulings in a
number of notorious cases, as with respect to Turkey. See, e.g., Council of Europe, Committee of Ministers
Interim Resolution ResDH(2001)80 Concerning the Judgment of the European Court of Human Rights of 28 July
1998 in the Case of Loizidou Against Turkey, June 26, 2001, available at http://cm.coe.int/ta/res/xh/2001/0-299/
2001xh80.htm (last visited Mar. 25, 2003); Martin Walker, Turkey Defies Europe over Compensation for Cyprus
Seizure, GUARDIAN (London), Aug. 27, 1998, at 12.
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